
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Yale Law Journal 



SUBSCRIPTION PRICE, $2.60 A YEAR. 



SINGLE COPIES. 35 CENTS 



EDITORIAL BOARD 
John J. McDonald, Chairman 



Arthur N. Herman, 

Comment Editor 

Frederic W. Dauch, 

Case Editor 
Chandler Bennitt, 
Millard S. Breckenridge, 
Stephen F. Dunn, 
John E. Halt .en, 
Benjamin Levinson, 
Karl N. Llewellyn, 
Frank L. McCarthy, 



Ralph W. Davis, 

Business Manager 
Asa S. Bloomer, 

Book Review Editor 
James N. Mendenhall, 
Edward J. Myers, 
Leo J. Noonan, 
Joseph I. Sachs, 
Robert L. Sengle, 
George Stewart, Jr., 
Stanley J. Traceski. 



Charles E. Clark, Graduate Treasurer 



Published monthly during the Academic year, by Thb Yalb Law Journal Company, Ihc. 
P. O. Address, Drawer Q, Yale Station, New Haven, Conn. 

If a subscriber wishes his copy of the Journal discontinued at the expiration of his 
subscription, notice to that effect should be sent; otherwise, it is assumed that a con- 
tinuation of the subscription is desired. 



MORATORIUM DECREES AND THE CONFLICT OF LAWS 

A bill of exchange was drawn and accepted in Paris, payable 
in New York. Both drawer and acceptor were citizens of France. 
In an action brought against the acceptor in New York, it was 
held that the latter might set up in defense a moratorium decree 
of the French government extending the time of payment of 
commercial paper. 1 

The report of the case leaves us in doubt whether the decree 
in question was an executive order issued pursuant to a law 
existing at the inception of the contract, or a retrospective act 
of legislation. We are therefore uncertain which of the two 
following problems in the conflict of laws is • involved : first, 
whether the rule governing the creation of a contractual obliga- 
tion (be it lex loci contractus or lex loci solutionis) or the rule 



1 Taylor v. Kouchakji (1916) 56 N. Y. L. J. 813. 
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of the place of performance, as such, 2 should be applicable to 
determine the effect of subsequent facts in modification of such 
contractual obligation; second, whether the rule usually applic- 
able (be it the one or the other as above specified) should be 
adopted (or "incorporated") by the law of the forum as the 
applicable rule, even though the incorporated rule be a retro- 
active law in the country of its origin. A brief discussion of 
each of these two problems may not be without interest. 

First: rule usually applicable: The action having been brought 
in New York, and the court of that state having acquired juris- 
diction over the parties, the initial inquiry is : how does the 
forum ever come to confront the question as to the possible 
application of a foreign rule to the subject-matter before it? 
Why should it in any case apply any other substantive law than 
its own local rule? 

Correctly understood, the entire process of adoption and appli- 
cation of foreign rules by the lex fori (in the widest sense) — i. e., 
what may be called "incorporation by reference" — is to be 
regulated purely according to considerations of justice, policy, 
expediency, and international reciprocity, as formulated in the 
domestic rules as to the conflict of laws. 3 If the domestic law- 

' In favor of the latter contention, that is, that the lex loci solutionis 
as such should control even though the creation of the particular primary 
obligation involved is to be determined according to the lex loci con- 
tractus, are New York &■ Cuba Mail S. S. Co. v. Maldonado & Co. 
(1915) 225 Fed. 353, Rogers, Circuit Judge, dissenting; Professor Beale 
(1896) 10 Harv. L. Rev. 168, 173, and Cases on Conflict of Laws, Vol. Ill, 
Summary, sees. 54, 96, 97. 

* See, to this effect, Professor Wesley N. Hohfeld (1909) 9 Col. L. Rev. 
496, 520, 522, note 16, where the logical and jural bases of the conflict of 
laws are set forth. 

This view of free adoption and incorporation by reference is, of course, 
radically opposed, both as regards logical analysis and as regards prac- 
tical results, to any theory which assumes that, according to some 
a priori principle or supposed necessity due to the intrinsic nature of law, 
the application of foreign rules is limited in some way to the "recognition" 
and "enforcement" of "foreign-created rights" — the "power" of the 
foreign law to "create" rights being in turn limited by some supposed 
principle of "territoriality." 

Compare Professor Beale, Summary, supra, sec. 1 : "The topic called 
'Conflict of Laws' deals with the recognition and enforcement of foreign- 
created rights." Also sec. 90: "If on the other hand the law of the place 
where the agreement is made annexes no legal obligation to it, there is no 
other law which has power to do so." 

Compare also Professor Beale (1910) 23 Harv. L. Rev. 267: "If the law 
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making power, in formulating such rules, feel the pressure of 
any external constraint at all, the latter can consist only of those 
very generic principles of "international law" which forbid a 
fundamental denial of justice to aliens. 4 The purpose of a sys- 
tem of rules of conflict of laws being to minimize the practical 
inconvenience of the operation of more than one system of 
substantive law upon a single transaction, manifestly such pur- 
pose would best be served by a determination with reference to 
a single body of law of both questions, first, the creation of the 
contractual obligation, and, second, the nature of the con- 
tractual obligation, including of necessity the liability to subse- 
quent modification by the operation of supervening facts. 5 
From this viewpoint, therefore, the French local rule, being 
regarded by the New York court as applicable to determine the 
creation of the acceptor's obligation, was properly held similarly 
applicable to determine the effect of the moratorium decree in 
postponing the maturity of his obligation. 

This conclusion would seem to be supported by three lines of 
leading decisions. If, instead of a moratorium decree "modify- 
ing" the primary obligation as regards time of payment (i. e., 

of the place where the parties act refuses legal validity to their acts, it is 
impossible to see on what principle some other law may nevertheless give 
their acts validity. The law of the place of performance can have 
no effect as law in another place, namely, the place where the parties 
act . . . Any attempt to make the law of the place of performance 
govern the act of contracting is an attempt to give to that law extrater- 
ritorial effect." 

Ibid., 268 : "In all these cases the matter must, it seems, be determined 
theoretically by the law governing the transaction, »*. e., the law of the 
place where the parties act in making their agreement. If by that law 
their acts have no legal efficacy, then no other state can give them greater 
effect." 

Ibid., 271 : "This doctrine gives full scope to the territoriality of law, 
and enables each sovereign to regulate acts of agreement done in his own 
territory." 

'See, as regards fundamental denial of justice to aliens, Professor 
Edwin M. Borchard, Diplomatic Protection of Citizens Abroad (1915) 
pp. 13, 178, 196-199, 330 ff. 

5 For a discussion of the various considerations of expediency with 
reference to the similar question of the law governing the secondary 
rights and duties resulting from a breach of contract, see (1915) 25 Yale 
Law Journal, 147, criticising the majority opinion in New York &■ Cuba 
Mail S. S. Co. v. Maldonado & Co. (1915) 225 Fed. 353, and the doctrine 
thereof that the secondary relations should be regulated by the lex loci 
solutionis, as such. See note 2, supra. 
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really extinguishing the original obligation and substituting a 
new one), we have an attempted assignment by the obligee to a 
third person, the effect of this attempted assignment in imposing 
upon the obligor a substituted obligation to the assignee is, by 
the weight of authority, determined by the same rule as governs 
the creation of the contract. 6 The power to assign really involves 
the extinguishment of the original obligation and the creation 
of a new and more or less corresponding obligation in favor of 
a new obligee. 7 In the case of assignment, in other words, the 
modification relates to persons. In the case of a moratorium 
decree made by governmental officers empowered by previously 
existing law, the modification relates to time of performance. 

Affording similar support to the views here expressed are cases 
involving the validity of an attempted discharge by agreement 
or other act of the parties. Such validity depends, not upon the 
law of the place of the attempted discharge, nor upon that of the 
place of performance as such, but upon the law of the contract. 8 

A like result has been reached where the question was the 
effect of certain supervening non-legal facts, independent of the 
acts of the parties. Such, for example, are cases of impossibility 
of performance arising from physical causes. 9 

We conclude, therefore, that the law of the contract was prop- 
erly held to determine the effect of the moratorium decree in 
the principal case. 10 

"See Zipcey v. Thompson (1854) 1 Gray (Mass.) 243; Jackson v. 
Tiernan (1840) 15 La. 485; Lebel v. Tucker (1867) L. R. 3 Q. B. 77; 
compare contra, Lee v. Abdy (1886) 17 Q. B. D. 309; Professor Beale, 
op. cit., Summary, sec. 68. 

7 See, for a complete analysis and discussion of the power to assign, 
comment in (1917) 26 Yale Law Journal, 302-308. 

8 Lindsay v. Collings (1016) 182 S. W. (Tex.) 879; Tenant v. Tenant 
(1885) no Pa. St. 478; Gibbs v. Societe Industrielle (1890) 25 Q. B. D. 
399; see contra, Professor Beale, op. cit., Summary, sec. 96. 

'Jacobs v. Credit Lyonnais (1884) 12 Q. B. D. 589; see contra, Beale, 
Summary, sec. 97. 

10 The following authorities clearly holding or intimating that the law 
of the contract as such governs the entire contractual relation, are in 
point: Gray v. Western Union Tel. Co. (1901) 108 Tenn. 39; Gray v. 
State (1880) 72 Ind. 567, 581 ; Coghlan v. S. C. Ry. Co. (1891) 142 U. S. 
101 ; Thurtnan v. Kyle (1883) 71 Ga. 628; Amsinck v. Rogers (1907) 
189 N. Y. 252; In re Commercial Bank (1887) 36 Ch. D. 522; Allen v. 
Kemble (1848) 6 Moore P. C. 314. 

More explicitly to the same effect are the following : 

"Whatever goes to the substance of the obligation and affects the 
rights of the parties, as growing out of the contract itself, or inhering 
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Second: applicability of same law even though retroactive: 
This second question is more difficult. Would the result be 
affected if the moratorium decree were a piece of retroactive 
legislation? This question obviously can arise only where, by 
the law of the contract, such retroactive legislation is constitu- 
tionally possible. According to the general principles of conflict 
of laws, there could be no distinction between the case of a pre- 
existing statute creating an antecedent liability to a subsequent 
modification of a contractual obligation by executive decree, 
and the case of a constitution creating a similar liability to a 
subsequent modification by retroactive legislation. In either case 
this liability would inhere in the contract in its inception, as a 
part of the law of the contract at that time. Is an exception, 
based on the public policy of the forum, to be recognized as 
regards retrospective legislation? Such exception can arise only 
in case the domestic constitutional objections to retroactive legis- 
lation find some correspondence in a rule of conflict of laws 
requiring the exclusion of similar foreign legislation from the 
usual recognition. 

Manifestly none of the usual reasons for refusing such recog- 
nition exist in this case. The resultant legal relation is, after 
modification no less than before, in all respects consistent with 
the public policy of the forum. Nor is the fact of modification 

in it, or attaching to it, is. governed by the law of the contract." Pritchard 
v. Norton (1882) 106 U. S. 124, 129. 

"It is a general rule that in all that relates to the nature, validity and 
interpretation of a contract, the lex loci contractus governs ; . . . . So 
the lex loci contractus governs in all matters affecting the substantive 
rights of the parties." Atwood v. Walker (1901) 179 Mass. 514, 518-9, 
containing strong dictum that the secondary right to damages should be 
determined according to the lex loci contractus rather than the lex loci 
solutionis. 

"The general rule as to the law which governs a contract is that the 
law of the country either where the contract was made, or where it is 
to be so performed that it must be considered to be a contract of that 
country, is the law which governs such a contract, not merely with regard 
to its construction, but with regard to all the conditions applicable to it 
as a contract. I say 'applicable to it as a contract' to exclude mere 
matters of procedure which do not affect the contract as such, but relate 
merely to the procedure of the court in which litigation may take place 
upon the contract." Gibbs v. Socilti Industrielle (1890) 25 Q. B. D. 399, 
409. 

See, in accord with the doctrine of the above cases, Professor Wesley 
N. Hohfeld (1909) 9 Col. L. Rev. 497, note 11. 



776 YALE LAW JOURNAL 

itself repugnant to that policy. In this respect the result is not 
unlike that of a contract expressly conditioning a modification of 
its terms upon a subsequent fact beyond the control of the parties. 
To proceed, in such a case, merely upon a disapproval of a for- 
eign constitutional policy, irrespective of the unobjectionable 
nature of the resultant situation, would be to give weight to a mat- 
ter with which the forum could have but little concern, much as 
if it were to refuse to recognise a title to property acquired in a 
foreign state, because of the objectionable character of the law 
under which that title was acquired. In neither case would the 
law of the forum be acting with a view to preserving vested 
rights, but merely creating rights of its own unlike those vested 
under the law of the place. 

Such authority as exists supports this view. In Phillips v. 
Eyre, 11 an obligation ex delicto created by the law of Jamaica 
was sued upon in England. A retrospective act of indemnity 
and discharge in the colony was successfully pleaded as a valid 
defense. The court, applying its reasoning to contracts as well 
as to torts, said : 

"As to foreign laws affecting the liability of parties in 
respect of bygone transactions, the law is clear that .... 
if the foreign law extinguishes the right, it is a bar in this 
country equally as if the extinguishment had been by a 
release of the party, or an act of our own legislature." 
While this authority is not quite conclusive, owing to the fact 
that no constitutional inhibition against retroactive legislation 
existed in the English forum, yet the language of the opinions ren- 
dered by the English court clearly reveals the substantial similarity 
of the public policy of the forum to that of jurisdictions where 
constitutional limitations against such legislation exist. 

More directly in point is the case of Rouquette v. Overman 12 
in which a retroactive moratory law of France was applied by an 
English court in a suit upon a bill accepted and payable in 
France. 

Upon either view of the facts, therefore, our conclusions are in 
accord with the decision of the principal case. 18 

C. R. W. 

11 (1870) L. R.6Q.B. 1 ; s. c. (1868) L. R. 4 Q. B. 224. 

12 (1875) L. R. io Q. B. 525. 

"For a general discussion of moratory decrees and the conflict of laws, 
from a comparative standpoint, see Professor Ernest G. Lorenzen, Con- 
flict of Laws as to Bills and Notes — A Study in Comparative Law, 
Part V. (1917) 1 Minn. L. Rev. 401, 412 ff. 



COMMENTS 777 

THE PROPER INSTRUCTION TO THE JURY AS TO DUTY OF GOING 

FORWARD AND AS TO THE PROBATIVE FORCE OF FACTS 

GIVING RISE TO A PRESUMPTION 

Wheeler's Appeal 1 is of interest because of the side light which 
it sheds on Kirby's Appeal. 2 

In the latter case the court says : 

"The instruction that the plaintiffs were bound to prove 
not only that a relation of special confidence existed 
between the testatrix and the proponent of the will, but 
that the latter took part in procuring the will, before the 
prima facie presumption of undue influence arose and 
the burden of proof shifted, was erroneous." 3 

This was said although there was other evidence bearing upon 
undue influence than the existence of the relation of trust and 
confidence. 

In Wheeler's Appeal it is held that there was no error in 
refusing to charge that from the fact of due execution there is 
a presumption of sanity, the court saying: 

"The presumption of sanity would be sufficient until 
evidence tending to show the contrary was introduced 
by the contestants. The proponents would after the intro- 
duction of such evidence be required to rebut this by 
preponderating evidence, and the presumption of sanity 
would have no probative force."* 

It is difficult to see why it should be necessary to charge on 
the burden of proof (used in the sense of the duty of going 
forward) in the one case and not in the other. It would seem 
that the rule stated in Wheeler's Appeal is correct and that the 
implied statement to the contrary in Kirby's Appeal was unin- 
tended. 

As shown by Professor Thayer, much of the confusion in the 
cases on this subject is probably due to the equivocal language 
used. One of the terms suggested by him, however, seems 
unhappily chosen. There is never a "duty" on the part of 
anyone to go forward any more than there is a "duty" to bring 
a law suit or to defend one. In either case a failure to act may 

1 (1917) 100 Atl. (Conn.) 13. 

'(1916) 91 Conn. 40; commented upon in (1916) 26 Yale Law 
Jouknal, 62. 
' (1916) 91 Conn. 44. 
4 (1917) 100 Atl. (Conn.) 18. 
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be followed by certain results, i. e., the court will make no 
decree or will render a decree by default. So if a party against 
whom a presumption is in force fails to go forward, he loses. 

Keeping in mind the distinction between the risk of non- 
persuasion and the necessity of going forward or losing, and 
the fact that, as shown by Professor Wigmore, the rules as to 
the necessity of going forward are laid down for the guidance 
of the judge in either granting a motion for non-suit, direct- 
ing a verdict, or setting aside a verdict, whereas the rules as to 
the risk of non-persuasion are laid down for the guidance of 
the jury in determining what verdict should be rendered upon 
any issue in equipoise, it would seem correct to go farther than 
is done in Wheeler's Appeal and to say that there is never any 
reason why the court should charge the jury as to the rules upon 
the subject of the necessity of going forward. These rules 
apply when there is only one possible legal inference from the 
evidence. Ordinarily this condition arises only when a presump- 
tion exists in favor of one of the parties. Under the theory of 
presumption, as elucidated by Professor Thayer, and as stated 
by Professor Wigmore, as soon as other evidence is offered, this 
rule no longer operates. It has become a matter of history, 
and a matter of history information as to which cannot help 
the jury. 

On the other hand, care must be taken not to draw a wrong 
conclusion from the statement made in Wheeler's Appeal, that 
after the introduction of other evidence the presumption of 
sanity would have no probative force. This statement itself is 
true for the presumption is not evidence. It is merely a rule 
of law that in the absence of evidence the fact of execution of 
a paper requires the inference of sanity, while if other evidence 
is introduced, no such inference is required. It is not true, 
however, that the fact of execution which furnished the basis 
for the rule of law no longer has probative force. It is still a 
circumstance to be considered by the jury, from which proper 
inference may be drawn. 

A clearer illustration of this truth appears in a situation such 
as exists in Kirby's Appeal. As all the facts which appear are 
that the beneficiary of the gift under a will, not being an heir, 
stood in a confidential relationship to the maker of the will, there 
is an implication of undue influence which is sufficient to require 
a verdict of undue influence unless other evidence is offered. 
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If, however, other evidence is offered, it becomes a question for 
the jury who, however, must continue to consider the fact of 
the existence of the confidential relationship and to give that 
fact its due weight in its deliberations, and the parties are entitled 
to have the court explain to the jury the significance of these 
facts. It would seem that a similar rule should apply to any 
other set of operative facts that give rise to a presumption. 

Harrison Hewitt. 



AN EXCLUSIVE PRIVILEGE TO PHOTOGRAPH AS PROPERTY. 

The recent English case of Sports and General Press Agency 
v. "Our Dogs" Publishing Co} suggests a number of interesting 
and important problems as to the exact nature and extent of the 
rights, privileges, powers, and immunities possessed by an owner 
of "property." 

An action was brought for an injunction restraining the 
defendant from publishing photographs taken at a dog show 
and the court was called upon to decide whether an "exclusive 
privilege" to take photographs existed in law as "property." 
It appeared that the promoters of the show purported in good 
faith to sell the sole photographic privileges at the show to A 
who in turn purported to assign to the plaintiff. Although no 
notice appeared on the tickets of admission or elsewhere on the 
grounds, the court found that the defendant's agent, when he took 
the photographs, and the defendant when he received them, 
knew of the assignment of the sole privilege to the plaintiff. In 
a brief opinion Horridge, J., denied the existence of any such 
"exclusive privilege" of photographing which the owners could 
assign as "property." 

The principles involved would appear to be closely related 
if not identical with those which have been recognized and 
sanctioned in the so-called "right of privacy" doctrine which 
received positive recognition but a few years ago. Indeed, it 
might be pointed out that the courts in recognizing this "right 
of privacy" are merely extending or adding to the sum total or 
aggregate of rights, privileges, powers and immunities which 
belong to the individual. In the principal case, it was sought 
not to increase the rights, privileges, powers, and immunities 

1 [1916] 2 K. B. 880; aff'd (1917) 61 S. J. (Ct. of App.) 299. 



